IN THE SUPERIOR COURT OF PICKENS COUNTY

STATE OF GEORGIA
BIG CANOE PROPERTY OWNERS )
ASSOCIATION, INC., )
)
Plaintiff, )
)
V. ) CIVI CTION FILE
) NO. ( q
BIG CANOE UTILITIES COMPANY, )
INC. )
)
Defendant. )

VERIFIED COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELJIEF

NOW COMES Plaintiff Big Canoe Property Owners Association, Inc. (“Plaintiff” or the
“Association”) and files this Verified Complaint and states as follows:
L

THE PARTIES, VENUE & JURISDICTION

1. Plaintiff is a Georgia non-profit corporation with its principal place of business
located at 10586 Big Canoe, 12 Wolfscratch Drive, Jasper, Pickens County, Georgia 30143.

2. Defendant Big Canoe Utilities Company, Inc. (“Defendant” or “BCU”) is a
Georgia corporation with its principal place of business located at 10591 Big Canoe, 2
Wolfscratch Drive, Jasper, Pickens County, Georgia 30143. Process may be served on
Defendant’s registered agent, William J. Byrne, or upon a managing agent at 10591 Big Canoe, 2
Wolfscratch Drive, Jasper, Georgia 30143,

3. Defendant is subject to the jurisdiction of this Court, and venue is proper in this

Court pursuant to 0.C.G.A. § 9-10-30, 0.C.G.A. § 14-2-510, and Ga. Const. Art. VI § 11, Para.



VI because Defendant is deemed a resident of Pickens County and the causes of action arise out
of events occurring in Pickens County.
IL.

FACTUAL ALLEGATIONS

The Big Canoe Water System

4, The Big Canoe community (“Big Canoe”) is a private mountain community with
approximately 5,600 residents. The Big Canoe property includes approximately 8,000 acres
located in Pickens and Dawson Counties, Georgia.

5. Plaintiff is the association of property owners within Big Canoe. All owners, by
virtue of their ownership of property within Big Canoe, are members of the Association.

6. The Association’s purpose is to promote the health, safety, and welfare of the
property owners within Big Canoe.

7. Residents of Big Canoe are served by a private water and sewer system (the
“Water System”), which is operated by Defendant.

8. Defendant was formed by Big Canoe’s developer and Defendant’s predecessor-
in-interest, Southeast Holding Company, Ltd. d/b/a Big Canoe Company, on or about April 21,
1987.

The Trust Deed

9, Pursuant to a November 29, 1984 Trust Deed], Defendant’s predecessor-in-

interest transferred to the Association all rights, title, and interest in the Water System (the

“Water System Property”), including:

I A true and correct copy of the Trust Deed is attached hereto as Exhibit 1.
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a. All rights, title, and interest in and to the real property set forth in Exhibit
A to the Trust Deed (and as subsequently amended).

b. The sewage collection system, including all appurtenances, such as
manholes, pumping stations, etc., and the sewage treatment plant,
including all easements incident to the ownership and operation of the
sewage system.

c. The well or wells, plant, chemical treatment facilities, storage and
distribution facilities, including the water mains and lateral lines,
including all easements incident to the ownership and operation of the
Water System.

10.  Under the Trust Deed, the Water System Property is held by the Association for
the benefit of the present and future owners of properties connected to the Water System.

11.  The Trust Deed provides that the Association shall hold the title to the Water
System Property for this purpose until either: (a) the Water System is taken over by either a
governmental authority or public utility for maintenance and operation, or (b) other adequate
utility service is provided either by a governmental authority or public utility through means
other than the operation of the utility and facilities transferred to the Association by the Trust
Deed. Upon the happening of either of these events at a time when Defendant is still operating
and managing the Water System in accordance with the terms of the Trust Deed, the Association
shall immediately re-convey the Water System Property to Defendant, and the Trust Deed shall
be of no further effect.

12.  The Trust Deed also sets forth certain minimum service requirements Defendant
must meet in its operation of the Water System. See Exhibit 1 at §2. Among other things,
Defendant is required to “supply at all times and under adequate pressure for the use of each of

the properties duly connected to the said utility system a sufficient quantity of potable water to

meet the reasonable needs of each of the properties duly connected to said utility system.” Id.



Defendant must also “maintain said utility system at all times in good order and repair so that
satisfactory service as aforesaid may be supplied to each of said properties as provided in
Paragraph 2 above.” Id at ¥ 3.

13.  Following notice of the failures to properly operate and maintain the Water
System and the failure to correct such deficiencies within 60 days, the Trust Deed provides that
the Association shall take immediate possession of the Water System for the purpose of
operating and maintaining the same and may transfer the Water System to a governmental
authority.

14.  Inthe event the Association takes possession of the Water System, Defendant has
no further right, title, or interest in the Water System Property.

Defendant Provides Unsatisfactory Water and Sewer Service

15.  Plaintiff believes that Defendant has not been, and is not presently, operating the
Water System in compliance with the Trust Deed.

16.  Defendant currently contracts with a private water service provider, Suez North
America, to manage the Water System. For a number of years, the service provided by
Defendant and Suez North America has been deficient and has failed to meet the standards set
out in the Trust Deed.

17.  The Water System has suffered from repeated outages, poor pressure, leaks, and
other operational issues.

18. By way of example, in 2016, a break in a large line resulted in the draining of
three tanks, which set off a low level alarm. Defendant ignored the alarm and two pumps ran for

two days before Defendant took notice, resulting in a massive failure at the pump station. One




pump was burned beyond repair, and a second was severely damage. “Run Dry Cutoff
Switches” were found in the pump station building, but the switches had never been installed. A
replacement pump was ordered, but it did not arrive for approximately four months. As a result
of this failure to maintain the Water System, approximately 580 homes and 2,000 individuals
were without water for periods of 5-8 days.

19.  In September 2017 there was another massive outage that affected over half of the
community, which lasted for nearly a week due to the failure of Defendant to have back-up
electric generators as required by the Georgia Environmental Protection Division (“EPD”).

20.  On November 24, 2017, the day after Thanksgiving, multiple pressure valves had
to be replaced, resulting in a complete outage of service for a large portion of Big Canoe for
several hours, all due to BCU’s failure to properly maintain the Water System,

21.  Due to Defendant’s failure to properly maintain and operate the Water System,
the Water System has historically experienced roughly 22 or more leaks per year in the major
piping distribution system while an adjacent private community has experienced just 4-6 leaks
per year;

22. Plaintiff has requested that Defendant permit the Association’s consultant
engineer to inspect the Water System to evaluate whether Defendant is operating and
maintaining the Water System in accord with the requirements of the Trust Deed and applicable

EPD rules, but Defendant has refused.’

2 A true and correct copy of the Association’s counsel’s November 17, 2017 letter to counsel for
BCU requesting access to the Water System Property is attached hereto as Exhibit 2. A true and
correct copy of BCU’s counsel’s November 30, 2017 letter to the Association’s counsel denying
access to the Water System Property is attached hereto as Exhibit 3.
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23.  In addition to the Trust Deed, on May 31, 2012, the Association, Defendant and
Bank of America, N.A. entered into a Tri-Party Agreement to facilitate a loan to Defendant for
the purposes of improving the Water Systcm.3 Under the Tri-Party Agreement, Defendant
agreed “to annually provide to the [Association] and the Lender, at [Defendant’s] expense and
within 60 days of each fiscal year end, evidence reasonably satisfactory to the {Association] and
Lender and in the form of a certificate from a circuit rider certified by the National Rural Water
Association or a qualified engineer, that [Defendant’s] water and sewer system is in good
working order and condition.” Exhibit 4 at ] 3. Defendant has never provided such a certificate
to the Association, and, upon information, Defendant has never provided such a certificate to the
Lender.

24.  The Association holds the Water System Property as trustee for the benefit of the
Big Canoe property owners. As trustee, the POA has the responsibility to monitor whether
Defendant is meeting its obligations under the Trust Deed, including supplying at all times and
under adequate pressure a sufficient quantity of potable water to meet the needs of each property
and to properly operate and maintain the system for the benefit of the present and future property
OWners.

25.  Defendant’s refusal to permit an inspection is prohibiting Plaintiff from carrying
out its duties and exercising its rights under the Trust Deed. In particular, Defendant is
intentionally impeding the Association’s right to notify Defendant that it has 60 days to correct

its failure to properly operate and manage the Water System.

3 A true and correct copy of the Tri-Party Agreement is attached hereto as Exhibit 4.
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CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION: MANDATORY INJUNCTION

26.  Plaintiff repeats and restates paragraphs 1 through 25 as if fully set forth herein,

27. Plaintiff seeks a mandatory injunction requiring Defendant to permit Plaintiff and
its representatives to inspect the Water System to determine whether Defendant is operating the
Water System in conformance with the Trust Deed and EPD regulations and to provide Plaintiff
with all documents relating to the operation, maintenance and financial condition of the Water
System.

28.  Injunctive relief is expressly permitted pursuant to O.C.G.A. §§ 9-4-3 and 9-5-1,
et seq.

29.  Under the Trust Deed, the Association holds title to the Water System Property in
trust for the benefit of its member property owners.

30.  The Trust Deed provides that Defendant must operate the Water System in
accordance with certain terms and conditions. Among other things, the Trust Deed requires that
the Defendant “maintain said utility system at all times in good order and repair so that
satisfactory services as aforesaid may be supplied.” Exhibit 1 at § 3.

31.  In furtherance of its rights and obligations under the Trust Deed, Plaintiff has
requested that Defendant permit Plaintiff and its consultant engineer to inspect the Water System
to determine whether Defendant is in breach of the Trust Deed and whether Plaintiff should
exercise its rights to take over the Water System for the benefit of its members.

32.  Defendant has denied Plaintiff’s request.
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33.  The Association and its member property owners will suffer irreparable injury if
injunctive relief is not granted because Plaintiff ‘s rights and obligations under the Trust Deed
will be impaired, and Defendant will continue to fail to operate the Water System in the manner
required by the Trust Deed.

34.  The threatened injury to the Association outweighs any threat of harm to the
Defendant. In fact, Defendant will experience no harm if the injunction is granted.

35.  The granting of this injunction will serve the public interest because it will permit
the Association to fully evaluate whether to assert its rights under the Trust Deed, carry out its
duties under the Trust Deed for the benefit of its member property owners and, most importantly,
to ensure the provision of adequate and proper water service to the property owners in Big Canoe

SECOND CAUSE OF ACTION: DECLARATORY JUDGMENT

36.  Plaintiff repeats and restates paragraphs 1 through 35 as if fully set forth herein.

37.  Plaintiffs claims against Defendant arise pursuant to the Georgia Declaratory
Judgment Act, O.C.G.A. § 9-4-1, et seq.

38.  Plaintiff seeks a declaratory judgment that under the Trust Deed, Defendant is
required to permit Plaintiff and its representatives to inspect the Water System to determine
whether Defendant is operating the Water System in compliance with the Trust Deed and EPD
regulations and to provide Plaintiff with all documents relating to the operation, maintenance and
financial condition of the Water System.

39, A substantial, justiciable, and actual controversy exists between Plaintiff and

Defendant regarding their rights under the Trust Deed.



40.  Plaintiff is currently insecure and uncertain as to its rights, interests, status, and
legal relations due to Defendant’s conduct and express statements and desires an early
adjudication of those rights by declaratory judgment pursuant to O.C.G.A. § 9-4-1, et seq., so
that it will not be hindered in its ability to exercise its rights and fulfill its obligations under the

Trust Deed.

PRAYER FOR RELIEF
41.  WHEREFORE, Plaintiff demands judgment against Defendant and in favor of

Plaintiff as follows:

(a) That the Court enter a mandatory injunction requiring Defendant to permit
Plaintiff and its representatives access to inspect the Water System and to provide
Plaintiff with all documents relating to the operation, maintenance and financial
condition of the Water System;

(b)  That the Court enter a declaratory judgment that under the Trust Deed, Defendant
must permit Plaintiff and its representatives access to inspect the Water System
and to provide Plaintiff with all documents relating to the operation, maintenance
and financial condition of the Water System;

(c) Award Plaintiff its reasonable attorney fees, expenses of litigation, and costs; and

(d)  Award Plaintiff such other and further relief as the Court deems just and proper.

J/

“RoWert B. Remar
Georgia Bar No: 600575
Austin J. Hemmer
Georgia Bar No: 563104

This 11th day of January, 2018.

ROGERS & HARDIN LLP

229 Peachtree St., NE, Suite 2700
Atlanta, GA 30303
rremari@rh-law.com
ahemmer@rh-law.com

(404) 522-4700 Telephone

(404) 525-2224 Facsimile




PICKETT & PICKETT
84 North Main Street
Jasper, GA 30143

(706) 692-2494 Telephone
(706) 692-6480 Facsimile

o\ M. PR Uy 2R wd

Will H. Pickett, Jr.

Attorneys for Plaintiff

-10-

A\ @4 Orems P{\\M.s._s LIS

e R



EXHIBIT 1




CLERK'S OFFICE, SUPERIOR COURT
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TNIS THUST DEED, made this _20th day of Hovsphar , 1984, by and
botween SOULHEAST HOLDING COMPAMY, LYO., a Soulh Cerelins corporution, d/bla
iy canoo Compeny C(hecajeaftee called “"GRANTOR® o¢ “PARTY OF THE FIRST PARI”),
and U1C CANCE PROPERTY OWHIKRS ASSOCLATION, INC., TRUSTEE, o corpdrablon duly
chartarod, ocpanizad wnd exlsting under and by the virtue of the lews of the
Stata of Georpla (hereinafbec callod "YRUSTEE™ oc “PANTY OF THE SRCOND PART").

WITHERSITI

'1'!1."."f WIlEREAS, Crantor, is now thoe ownec of propacky known as Dlg
Conoa, Countles of FPickens and Dawson, State of Georgla, whlch property is
belng improvoed and dJoveloped by the cunstoucblon of dwullinge thoveon; and

WIEREAS, Qrontor lg the owmer of eovtain property, upbon which thace
is located (1) e wall ot wells and/ov » watec Leaatmeont plunt, Lopabher with
distcivulion Facliitiex, and/or (2) a sewnge systam Lncluding sanitacy Sowers
and appurbonapees togeller with a sawage Lreakment plant, individually ov
ecolloctivaly hovoinaftor refecrod to as “tha utllity systam" for the purpose
of supplying adequale woter nnd/or sower corvice to all propartles connected
to or to bo connected Lo the utllity systew) and .

WiEREAS, the Sesrgla Depactment of Mitural Wevourceo (DNR)
Mnvicormenls)l Protection bivision (EPD) (hetelnafter the “Divieion"), wlll nst
potmil the ogecstlon of sald utllity systom without sssuranca of conbtlnulty of
maintenathea and opecation, us provided by DNR Hules 391-3-5-,04(3} and:
491.3-6-.06{13), smong othey weltben requiremants; end ) ‘

WHEREAS, i is the intantlon 4l purpose of tha Crantor thak such
utfrity system olimll De usod dnd opurated to provide adequute aksposal of
Suwugh SO AT n't_lta&u:mtis #ipply of wibwer for each of Lhe propectlon sonnectod
thurake, cegocdluss of Ehe ownsrcshilp of the indlvidus)l propactles, and :
pyroposly o makotoke e vELULty syotas Lo sesuce the continuance of the
gporation wnd malnborants o€ umld sydtim for Lhe bensfil of the present and
foture swnary of the propariilsy dénncectod therdko.

NOW, TIZREFORE, For wnd in cunslderolion of the undertekings of the
Seantur Lo provide and agsuce the mainténance ond opevskion of tho utllity
systum ay wlorrsold ond tha Furkhor sum of One Lolluc {#$1.00) lawful monoy of
Lho Unlted SLetos cush Ln hand ke Geantor doew heceby grunk and eonvey ko the
party of tho goacond pert, as Yrustoea, the followlng propecly, ko-—wit:

{a} ALl the vlghts, thtle end intersst ln snd to the following
deserided renl propecty 2e sel Foclh ia Wxhibit “A" which is nttached haerekto

mytl made o part heceof.

(b) The sewnsge collectlon systen Including all uppurz'on'mcu guch ag
munholos, pumping statlons, ete, and Lle uewoge trealmont plant including
ef fluunt Llte to point of rinal dispowsl, hurslofera consboucted oc to bo
congtructed, Lneluding sl sasemenks ineident to the ownership und operation

of enld sewope sysbtem.

{&) The woll oc wells, planl, chomical Leeatment Faclllties, stovage
snd aisteluution Fusillbles, including the wateg maing und luteral lines,
heretoforn constructed or Lo bo construsted, lucluding all eawemonts incident
Lo tha swnership snd eporation of sold wator sysbem. N

Fuq.“tho:‘. the Grantor liagoby warranks that theve are no axlsting
ancumbcunens, licns, or other Lndebtednese to khe tillw of the ukllity system
conveysd hevsunder, olhee thun these aot out in Exhibit “»" whleh io attached

werelo and rwade n pack heracf.

Crunler fuctlhar worvanis thot the suid encusbrances, liens, oc
indebtednesc {LE uny) have been subordindbted to thie conveyance and Ace

vubject to Lhls Trust Deed.

GEORGIA, DAWSON COUNTY
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N This conveyance i3 upon the Lrusts and for the purpases following,
to-wik:

10 Thls gront Sk dor the Yenofli of Lhe prepoent g
of all and aach of the proporties now ne Wereottbar ﬁunnﬁgzez”ioEti?‘zm?E“QPB
uiliity syebom, ac well ss the holders of the sechgugis covartlog gach ér e
eald proparties, and Trustee shall hold. the title Lo Lhg ﬁfdpavty granled by
Eike Teust Deod wnkll elthec (u) the ubility system s taken ovec by olthap a
savernmental suthockty ‘or public willivy for malnbunoncg and ppecetlon, oe (h)
other adequute utility watview ix provided oliher by ¥ goverumenial sulliardly s
or nublie ubllity theough medns othee EMar the opeéutlon of fhe ubtlliy and
fasllitloy now tLeanslerced to the Tousise hecekn, Upon the honnonlng of
either of such eyenks sk a tlme whon tho Grankac 15-sStiLlL ophvating aid
managlog the etility systom in sceordunts with Uhe Levws 400 provisbons
heveof, the Teustos shall Jmiedlitely costnvay tho Propsity Le Hie tronkor,
ity succesoors oo asslgaz, and thie Teusl bomd . sBalY bo 3F ac. fuckhne olffosct,

2.  The Grantor ghall gupply sk all bimes and undec odequate f
pressure for the use of pach uf the rropertlas duly connected to the said
utility system, a suffleient quantity of potable wotep Lo wgeb the reaconable
needs of esch of the propectlos duly connectod to eaid uLillty pystem, Such
wator shall He of the quality and puclty aw slall meek Lhe Gaorgin Safe

; Drinking Watar Ack of 1977, ns smended, and the Rules, Chopler 391-3-5 adoptod

undap ths Ack, o0 ag to produca water wilthout excesslvo hardness, coccorive
propecties, or other objocktlionol churacteckstles waklog Lt unsufe oo
unsultable for domaustle use or hormful to mny or all pipam wlithin snd/or
witheul the dwelllngs, 1In addlblon, the Grantor agrecs to provide at all
times, ' for each of ths propactles connected to tho sold utllity syslam,
secvice adequate for the safe and sanltacy colleckion, breabmonkt, ang disposn)
of all domsstie sewuga fcom sald dwelllngs, in accordance with Lhe 1972
Fadercl Water Pollution Act, os smendad, of the 0,3, Envirommeatnl Protecllan
azency {EPA), and the Georgis Walew Quality Contcol Act, as amended, and tha
Rules, Chapliur 391-3-6~ sdoplad undec Ll Ackt. The Grantor Further shell
opecata ond walnkoln the ulllily system so es pok to poliute the pround, alz
or waker ln, under ar around said properties wilh imprepsely oe insdequately
trented sowage, ar with noxious oc offcnalva guses or odovs. Yhe Grantoc
CLurkhec agraoc to oporats Lhe ubtlility systena in sccordonece with tha
requirements of the Diviglon, to produce o treated wastewaler affluent of o
quuelity satisfactory Lo the Dlvision. Records of any and all beels conducked
in connectlon with sald utilibky system chall be kapl by the Grantoe, an
ruquitnd by the bDivision, ond said records shall be vpon to ianspostion by the
Divislon and the ownors of Lhe peopertios gonnestad ko Lhe soid ukitity
systom. The Dlvislon shall st ull times bave sceess ko the wtlllty plants of
Lhe Gruntor Lo conduet any and sll Lests as the Piviolon shall consldar
necassury to datermline compliance wlth tho sald ragulvements., iIn wny avani,
tha Grantor shall conduct vll tests cequlrad by oporntlng peomlis fwwued by
tha Division and shall poy all costs Liv connertlon bhierewith. In the avant
Lhe Division shall dstermine that thio operetlon of Lhe ukllity systom docs not
meot all wpplleable requirements, Lhe Grantor shull, with rensonable dlspateh
ab its scle cosk mmks any adjustment, repalr, installatlon, or Anprovement
that shnll be necessary ot recommended by the Divislon Lo belng the operatlen’
of the utllity systes up to sald requivements,

3. The Granter shall maintaln oaid utlllty vystew at all times ln
pood order and cepale mo Lhal setivfactocy sovvice as afprocald may be
supplied to each of said propeviies ss provided Ln parogroph 2 above.

4. Untl) the happening of one of Lhe svenks sebk fockh under
paragcapl nunbeced ) above: Should Gvantor fall to uparule and monape the
ukility sysbem in the manner ond under the conditlons specifled in paragcaphs
tumbored 2 ond 3 above and should Cruntor fall, aCter sixty (60} days pcier
wrliton notlce in weiting from bthe Truvbtece Lo serpact puch Falluce with
ceasonuble dispateh, Lhen Trustee shall take tmmndinbs possession of the
utllity systown For the gurpose of eperntlag and mainkalning the aang, and
shal) hold, use, operata, manage, and control Lho same efther itsolf oc Ly or
theough any of the aganciaes oc partles for whese benefit this tcusbt ip crestod
and it shall take posgassion thoreal for Lhe purpose of opacvating khe same,
and An that eveont, the Touskoo or Lhe sntliy vpervating ihe ublllby syston in
Lts Lehnif ec in the behalf of any of Lhe benafielaries of Lhis trusk, shall

e g

R i e



s

124

bo subrogaled (iﬁwjk cights of the Crantor to levy and cnliagii:>charge
apalnst cach custanmer,

3. In the svent the Youshen takes pesvasslon of the ubtllity system
pucsuant to the provisions of patesicadl nusbered 4, Lhe Grantor shall have ne
fuethee cight, Litle or interast in khe utllity system or other PUODRILY
pantéd by chix Prost Deed ang shall not be entitled to any portlon of tha
wrocepds cogulting From say wels of cuch stiliby syslem pe property; but the
Trugten shull haye Ehe cight to trunsfor yueh ullliby cyntem to s povernmental
authptLgy upan such kecu® or sonditiose sn way be sppidved by the Toustee and
thetouncr or vwmars 20 a majority of Lhe pespertles conngeted to-'ths utilicy
systen,

[0 Tha Granloc resevves the cight to levy oand collisct a charge for
whiilty savvicos provided to the otcupants of each of the propactles connoeted
to the ullility system. Servicog shall be charged on » proraka hagls feom the
Jute Lhe services oare eatablishod at Lhe request af o customar, to thoe dubteo of
its discontinuance. In comneetion with the Fovepoing, Lhe Genntor chall have
the vight %o invtoll, on rach of the Lndividual propuvties, a wator helor to
bo maistalned Ly the Grentar, thesugh whizh all watar supplied to Ehe: consumler
or consupmers shall paes and be which tlie Grantoc shall hove access ol
rugganohle times For the purpose of Luking moter readings end kaep sald meter

in repale,

Y. 1£.4t should bedoms: necessacy ak mny fubure tims For kha Trusbtea
or any entity dcting In (L= Behslf or sny beneflclacy under thie Trust Doed,
Lo tuke aver, epgrata, und monsgs the willity syotem under the provisions of
this Leuel, Lhen and Lo thak evant, the oporator of sueh’ syshoms shall be °
rtLiEled tn A Trustee's Fea payable From che Incame of bhe ubtility system at a
rate nukt Ln uxcess of Eifteen 15% of tho gross chinrpusy collected by sugh
“euskes, provided that such Truslee's (oe moy bo increased wikh ths approval
of the owmecr ov vwnurs of saveoly~Cive {75} poercant of Lhe propartlas

conneclad Lo bthe epoid ueilily wysbow,

8, Should the Irustes or ouy entity acting Lo ks behalf or any
peneflefupy undar thlz rruvt Oead, Loko over, opecale nnd wenogo Lhe ubllity
uyalon undur thoe provisitons of thhs tyrust, the Lcuptee shall notlfy the
Divimbhon wilhis thicky (30) Jdays cof suel toake ever and shall meek all the
voyulkcenents of the Cranter's permity issued by the Livislan,

g, 1f tha Tcusles nsuwed horeln shall cense Lo werve ag Tousbes
bofore Lhe tarminption of this Prust Dead, bhen o succesdos Trustoe may be
gelireted Uy the Geanlor with the appesval of o wajorlly of.the benefleiarles,
o engure Lhe vonkisulby of the walnbenovce and opeveatlon of Lhe wator system,
approva. of Lhe successor 'Teustes ghall alan be obtaknod from the Divector of
the BDivision, but this musl sceur prior Lo the releane of tho flost Trustee.
Lf u maforliy of Lhe bencficiacries or kha Bircctor are unable Lo agres on the
wppointmont o€ a successor Youstes within o coasonable Cime, either the
Granlor ov benelleiacies may pelikion uny Court ko saleck and appolnt such

sucgosyor Trugten.

. oo

10, Whonaver Lhe word "Cranley' occucs hacvein; it shall sise includa

its suceossovs ond nuslensy; and whenuvoer Lhe woed “Erustec” goouce harsin, 1k
uhalt Lnelude the suceesgoc Frusben end suwecessors and esuigns.

The Gruntur wacrunky thoat all property deserlbed in “a" (abovd) as
wel: @s all eyuipment, makteviels, toole, appuctunancoes, otc. associatod with
nowmitl daily operation and malnkenance of the wbtllihy syabtem huoveaséber
acqulred iy Lhe Crsnlor shall bn made yubjoet bto bhls Trust Deed by
revordatlon of appropriate covenonls, vesecrvellons, vestcletlons, oc
sendliions in such n moiner o8 Ly coguiced by Ceorplu luw to put all pecsons
on nuzice thal such properties have haen gubfeets' Lo Lhe teems of this Trust

Baad,
A
AW UESTIMONY WHERKOEF, SOUTIEAST HOLDINC COMPANY, LID., 4/b/a BIC
CANOE COMPANY, the Crantor, has coused these proasonts to he oxecuked in ite

Lebinlé by Weuslay T.. llopking, iks Precaldenk and 1tz cocporate sosl bto be |

Nheseunto affixad ond stbested byJ, Michas) McShage ite Asst Secrotany  and
the Teuglee Wireeln namad, has cuusod thess presuents Lo be oxoegubed Ly

1L C, Walnwrightlts  Vire Presidont_ ., ond jes corporate seal Lo be
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Whexs reciroed retaro ol

A. Janscw Elffort

{2 HENS COUTY FLED FOR HECORD ON
fm?&d%om mz.l.nwo:&&[_
1201 Weat Peachiros St AECORDED THS L2 DAY OF 55" ):‘-,,,
Allanes, Goorgix 303053424 JOYCE CANTRELL, CAC, BODK AR

FIRST AMENDMENT T0 TRUST DEED

mmmmmwﬁwor%@ 1995, und betwien BIG
CANOE UTILITIES COMPANY, INC,, » Gborgh corsoratlon (herelnafier callod-*Grantor®),
mmcmm@mﬁomsmsomn INC,, « corporation duly onganized
under the liws of the State of Georgly (iceanafter callod *Frustes”).

A Southes Holfing Compeny, 14d., ss Grantor; and Trustes, 2§ tristes, enitred
into that oertain Trust Daed dated November 29, 1984, recorded ta Doed Book 103, pages 210-
219, Pickens County, Geargle reconls, xnd in Deod Book 77, page 437, Davaon County,
Gwm&(hﬁmmmnmwmhhmﬂm&mwm@m

B.  Grantorls the succesaor in intereat to Southeast FHolding Company, Ltd,

C.  Grantor and Trustee are dearous of umending the Truet Deod in suthorize the

bomwhgofmw&fmhtpwmnmombmmmmwme of tie
“Trst Dued and 1o add sdditicaal peopesty.

m,mmmmmmmwmwmmmm
Trustee covemiat and 25108 as follows:

1 A new pangraph 11 15 ndded 1o the Trus Dead us follows:

*mmemwmmﬁh%ﬁmdtommﬁwmmm
nibject. to wxisting Hrenclag (ocdludng, without fimduition, desds 1o séqure Jebt,
mmwmwmmm and rxy soler
m&'m?ﬁ‘:‘@ ‘mﬂmﬁm‘m :
1o or the pitpars of imp:vvmg.
malntaining snd/or opersting e 1tifity system, and the Trostee may pladge-or othoewice
ancumber (by ‘mesna of deeds to sectue dobt, morigages, secity sgresiveots, Joan
upmwm;pmm}%uﬁmywmmtwmdwwufﬁmew
w«wmm of the Trustoe 9 $sustec bereunder 10 sécure sny such Joan,
leasing o financirg.”

2 A new passgraph 12 is added 1o the Trunt Deod as follows:

*Ths Trostve may sntet bito ond or mone Jusssy, upon such termyx and conditions
as shall b scosptable 1o the Trustee, in order to Jouss the utility wyatem snd/or any other
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mmot.mmnmamnﬂawmm.&mmmw@
'mlt@rﬁg;ksﬂmwnm&wuﬁmmumm_ugﬁguwﬂw;;m&ﬁ
1o oparsts tha wtlllty sysea, to sy olber pacson ot parpase of openiting
sonpaction with such operstion and malteosnoe.

3, The propody soaveyed ta Truses by the Trust Dead it hereby uncaded to include

that shown on Bahibit A1 sitached hoosa and smadt a part bavsol} whish propscty Grastor doss
bereby grans, targain sad sl 10 Trume uxbjmmmmwmmm

4. A now paragraph 13 is added to the Trust Dosd as follows:

_ "Grantor aud Trustee, upon the request of the other, shall sxscute, sckncwisdge,
dskver snd recond. such Sirther instniosats aod do such firther neds ax may be necessary,
decicabio or peoper 1o cany out the purposss of this Trost Dvod and Gitantor shall conviey.
to, Trusies any resewals, sddivions, mubsittions, replscements: , improvements oc
Appurtenmnces 1 the propurty,”

5. A new pacagraph 14 fx added to the Trust Dead as follows:

*Tho Trustoo may foim or case 10 56 fortsed subsldiacy o other sffilkted _
corparstions, axd paay transtl assets which it aay hold from time to tiato as Trustes
m.ammmuwmummmmwm«m
cocporations aro apgeoprats for Trusts 2o camry o it oblipations sx Trustas hscousder.

6. Exveptas spocifically modified heeain, the termy 2od conditlons of the Trost Deed

ranal I fll foroe mivd effect.

N-MMW;MMWMeMMFnWw

Trust Docd 1o ba sxacuted ar of the date fiext abave writien,

BIG CANOE UTILITIES COMPANY, INC,
= Gecrgis corparation - '
By; e
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BIG CANOE PROPERTY OWNERS
ASSOCIATION, INC,, & Georgia corporation
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EXOIBIT iV
Page 1 of 2

TRACT I:

A1l right, title and interest in and te the property described
in that certain Trust Deed from Southeast Holding Company, Ltd. to
Big Canoe Property oOwners Assoclation, Inc., Trustse, dated
November 29, 1984, recorded December 27; 1984, in Dasd Book 103,
Page: 210, Pickens County, Georgla Retweds, and in Dead book 77,
paga 437, Daweotn County, Seorgia Records, together with. all
reverslonary rights and all other rights and obligatiens reservad
or set forth therelin.

TRACT II:

An easement (the "Utilities Easement®) over, across, under and
through all or any portion of the subject Property (as described in
the Limited Warranty Deed of Scutheast Holding Company, Ltd, dated
December 31, 1985 - the YProperty"} to tap onto, use, inspect,
maintain, repair, operate, and extend any and all utility lines,
poles, wires ¢ pipes, transformers, and other facilities necessary
or appropriate to the transmission, distribution, flow and delivery
of elactric current, water, telephone communications, cable
television, gas, storm sewage, and sanitary wewage that may now or
haveafter axist over, umder, acroms or through the subjact
Property, tegether with the right to construct, wuse, inspect,
maintain, wzepaix, opérate and extend additionnal such facilities
over, under, aoress and through the subject Property,

Hater Easement

An easement (the "Water EamementV) over, across, under and
through all ox any portion of the subject Property (a) to locate,
maintain, repair, remodel, dimprove, and replace walis, pumping
stations, water treatment facilities, irvigation facilities, water
storage tanks, and other similar equipment and facilities for the
drawing, treatment, storage, and transportation of water; (b) to
draw, remove, transport, store, treat and sell any and all water
now or hereafter located in any and all lakes and streams now or
hereafter located on the subject Property far the purpose of using
said water as drinking water, for irrigation, or any other usa
whatsoever, inocluding without limitation, the right to mell any and
all such water for, a profit and to keep all proceeds of sales; (c)
to discharge treated waste water into any and all lakes and streanms
now or hersafter located on the aubject Proparty; and (d4) to
locata, construct, operate, maintain, repair, improve, remodel, and
replace facilities for the drainage, retention, dischargas, or
treatunent of surface waters on the subject Property.
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EXHIBIT "A"
Paga 2 of 2
TRACT TIIXI:

ALL PHAT 'TRACT or parcel of land lying and heing in Land Lots 15,
14, 23 and 24 of thae 4th blatrict, 2nd Section, Pilckens County,
Gaorgia, aof shown on a <Complled Plat prepared by Cranston,
Robattson & Whitehurst, P.O. dated october 18, 1993, and being mora
particularly described as follows:

TO FIND THE POINT OF BEGINNING commence at the intersection of Land
Lots 15, 16, 23 and 24 of the 4th District, 2nd Section, Pickens
County, ¢eorgla; tlhiance North 56 degrees 17 minutes 31 seconds West
360,77 feat to a polnt located on the North right-of-way line of
Wolfscratch Drive (a 60 foot right-of-way) which point is the POINT
OF BEGINNING; thence leaving said right—of-way line of Wolfscratch
Drive and running North 6% degrees 00 minutes 43 seconds East
144,35 fest to a point which is the Southwest corner of lands now
or formexly of Standard Tslephone Company; thenca alenhg the Scuth
line of the lamis of Standsrd Telephone Company South &5 degresg 21
minutes 04 sSenands East 204.46 feet to a polnt located on the Néxth
right~-of-way line of Wolfscratoh Drive (a 60 foot ylght-of-way);
thence continuing along said right-of-way Line of Wolfeorateh Drivae
which foxis the arc of a curve to the left (which axs has & radius
of 230,81 feet and is subtended by a chord bearing South 06 degrees
14 mninutes 04 seconds West fox a distance of 71,71 feet) 72.00 feet
to a polnt of compound curvature; thence along said right-of-way
line which forms the arc of a curve to the left {which arc has a
radivs of 271.17 feet) 137.37 feet to a point of tangency; thence
along said right-of-way line South 31 degrees 43 mimites 35 seconds
East 129.00 feet to a point of curvature; thence along sald right-
of-way line which forms the arc &f a curve to the right (which arc
has a radius of '6.1) feet) 13.77 feet to a point of tangency;
thence alony said right-of-way lihe North 83 degrees 00 minutes 25
seconds West 173.00 faeet to a point of curvature; thence along said
right-of-way line which forms +the arc of a curve to the right
{which arc haws & rodius of 203.31 feet) 220.07 feet to a point of
tangency; thence along sald right-of-way line Horth 20 degress 5%
minutes 15 saconds West 218.13 feal o a polnt which is the POINT
OF BEGINNING.

Said plat enconpasses 2,20 acres and was filad for racord October
26, 1593, ‘and recordsed Octoébar 26, 1993, in Plat Book V, Paga 211,
Pickens County, Georgia Racords.
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: AFTER REGOBDING, RETURN'TO

i MuGEE & OXFORD

105 NORTH MAIN STREET

; . BUITE3

JASPER, GA 30148

i Prépored by and rehum to;

H Eri¢ Wileosky, Esq.

§ Muiris; Manning & Mariis, LLP

i 1660 Azlanta Pinsncial Conier

3‘ 3343 Peschtren Rosd, N.E.

Atfanite, Georgin 30326

! Crase Reference Trust Dezd Book
! 103, Pagt 210, Deed Book 241,
: Page 480, Pickens Cousty, Orargla,
‘> Md’m nmm”: W
] 437, Doed Book. 204, Page 357,
i Pawson Coundy, Georgls , Records
{Space Above this Line For Recording Data]

j

’ SECOND AMENDMENT TO TRUST DEED

THIS SECOND AMENDMENT (“Amsndment”) entesed into his 35cay or Mliehe_.
2005, and between BIG CANOE UTILITIES COMPANY, INC, 3 Geosgla corporation
(bereinaier called “Grantor™), and BIG CANOE PROFERTY OWNERS ASSOCIATION, INC.
a sorporstion duly organized under the laws of e State of Georgia (hereinafier: called
“Trustes™).

: ¢ Baiksround

A.  Southeast Holding Company, Lid, as Geantor, and Trusies, as frustes, entored
irito {hat certain Trust Deed dated November 29, 1984, recorded in Deed Book 103, pages 210
219, Pickens County, Georgie records, and in Deed Book 77, page 437, Dewson County,
Georgia records g smended by that cartain First Amendfient o Trust Dosd, dated September 1,
1993, and recorded in Deed Book 241, Piage 480, Pickens County, Georgia records, and in Deed
‘Book 204, Page 357, Dawson County, Georgia records (hereinafter collectively reforred to as the
“Trust Desd™; as requited by regulations of the State of Georgia.

B. Grantor is the successor in interest to Southeast Holding Company, Ltd.

C.  Grantor and Trustes are desirous of amiending the Trust Deed for purposes of
amending the property conveyed thereby and for purposes of pilding additionial property thereto,

WI248448 v] « Big Canse: ind Amendment 10 Tr
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NOW, THEREFORE, in consideration of the covenants contained herein, Grantor and
Trustee covenant and agree as follows;

1. Exhibit “A” to the Trust Deed is heseby amended by deleting Tract IT in entirety, and

in lew thepeof, replacing it with Tract 1T as described more particularly in Exhibit A
17 attached hereto and made a part hereof, which appurtenances Grantor does hereby
geant, bargain and sell to Trustes, subjeot to the terms of the Trust Deed.

2. Bxhibit “A” to the Trust Deed s hereby smended to include that shown on Bxhibiit
<AL attached hereto and xade:a part hereof, which property Grantor doss hereby
grant, bargain and sell to Trustee, subject to the larms of the Trust Deed.

3. Bxcept as expressly modified hereby, the Trust Deed shall remain unamended and in
full force and effect and is hereby ratified and confirmed by the partics hereto.

4. This Amendment may be exceuted in multiple counterparts, but all such counterparts
shall constitute but one original,

{SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, Grantor and Trustee have ¢aused this Second Amendment to
be executed as of the date first above written. .

Signed, sealed and delivered BIG CANOE PROPERTY OWNERS
ASSOCIATION, INC,, a Georgia corporation

{CORPORATE SEAL)

ISIGNATURES CONTINUED ON FOLLOWING PAGE}

~3- Big Canoe 2nd Amendment {0 Tr_v}
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Signed, sealed and delivered
In the presence of:

Ty,

C\: ) ¥ o
Ea 4 ANCY

Tr

BIG CANOE UTILITIES COMPANY, INC. a
Georgla corporation

(CORPORATE SEAL)

[BND OF SIGNATURES]
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= e b B s §




EXHIBIT 2

B e P —




ROGERS & HARDIN

Robert B. Remar

Direct: 404.420.4631

Direct Fax: 404 230,0966
Email: rremar@rh-law.com

November 17, 2017

VIA E-MAJL AND U.S. MATIL

Judson H. Turner, Esq.

Gilbert, Harrell, Summerfield
& Martin, P.C.

545 8, Hill 8treet

Griffin, GA 30224

Re: Big Canoe Property Owners Association, Inc.
and Big Canoce Utilities Company, Inc.

Dear Jud:

I write to follow up on the October 30, 2017 meeting between
representatives of Big Canoe Utilities Company, Inc. (“BCU”)} and
the Big Canoce Property Owners Association, Inc. (“POA").

At the beginning of the meeting you expressed a concern
regarding the POA’s potential interest in acquiring, either
individually or with a governmental entity, BCU and its role as
Trustee under the 1984 Trust Deed. In order to resolve any issues
going forward, the POA has authorized me to inform you that it will
not seek to purchase BCU, either individually or jointly, and that
it will continue solely in its role as Trustee under the Trust
Deed. Please note that while disclaiming any intent to purchase
BCU the POA will continue to explore the creation of a public
authority to serve the residents of Big Canoce.

Rogers & Hardin LLP | 2700 Intermational Tower | 229 Peachtree Street NE | Atlanta, GA 30303 | 404.522.4700 Phone |  404.525.2224 Fax | rh-lawgom
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ROGERS & HARDIN

November 17, 2017
Page 2

As we have discussed, and as I have communicated to Mr.
Griffin, it is the POA’s position that as Trustee it has the
responsibility to monitor whether BCU is meeting its obligations
under the Trust Deed, including supplying at all times and under
adequate pressure a sufficient quantity of potable water to meet
the needs of each property and to properly operate and maintain the
system for the benefit of the present and future property owners.
In addition, the Trust Deed specifically provides that if BCU fails
Lo operate and manage the system in the manner and under the
conditions specified in the Trust Deed, and should BCU fail after
60 days prior written notice to correct such failure with
reasonable dispatch, then the POA sghall take immediate possession
of the utility system for the purpose of operating and maintaining
the same.

As you know, the POA has serious concerns as to whether BCU
has met, and in the future will be able to meet, its obligations to
properly operate and maintain the utility system as required by the
Trust Deed, the Tri-Party Agreement, the Loan Agreement and the
Security Deed with Bank of America. The POA is particularly
concerned because the system has suffered from repeated outages,
poor pressure, leaks and other operational issues. In addition,
BCU has apparently failed to provide Bank of American and the POA
with a certificate that the system is in good working order and
condition as required by Paragraph 3 of the Tri-Party Agreement.

In order to meet its obligations under the Trust Deed and to
protect its rights and the rights of the property owners at Big
Canoce, the POA requests that its representatives and a licensed
professional engineer be granted access to the BCU facilities for
the purpose of inspecting the same. 1In addition, at the October 30
meeting BCU representatives indicated that gince 2010 Cranston
Engineering has performed additional assessments on the utility
system and facilities. Please provide me with copies of all such
asgessments.




ROGERS & HARDIN

November 17, 2017
Page 3

I would appreciate a response to the above by close of
business on Thursday, November 30, 2017. I am also available to
discuss this request at your convenience.

With best regards,

1
i
£
;

Very truly yours,

RBR/am

¢c: Big Canoe POA
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GILBERT, HARRELL, SUMERFORD & MARTIN
A PROFESSTONAL CORPORATION
ATTORNEYS AND COUNSELORS AT LAW
BANK OF AMERICA PLAZA
777 GLOUCESTER STREET, SUITE 200
POST OFFICE BOX 190
BRUNSWICK, GEQRGIA 31521-0190
TELEPHONE (912) 265-6700
www.gilbertharrelllaw.com

REPLY TO: BRUNSWICK OFFICL or
DIRECT DIAL - 770-468-9151

November 30, 2017

Via Email and TJS Mail

Robert B. Remar, Esq.
Rogers & Hardin LLP
2700 International Tower
229 Peachtree Street, N.E.
Atlanta, Georgia 30303

Re: Big Canoe Property Owners Association, Inc. and Big Canoe Utilities Company, Inc.
Dear Rob:

Please accept this letter in response to your correspondence of November 17, 2017, 1
appreciate that you have given me formal notice that the Big Canoce Property Owners
Association, Inc. ("POA") is no longer seeking to purchase the Big Canoe Utilities Company, Inc.
("BCUC"), either individually or jointly. As we discussed at the October 30th meeting at your
office, my clients have committed to provide representatives of the POA notice of any
prospective buyer at the appropriate time, i.e. after consent of the buyer, but before final
execution of any purchase sale agreement. As for the POA's interest in the creation of a public
utility that could purchase the assets of the BCUC and assume the obligation to provide water
and sewer services to the residents of Big Canoe, I trust that you will keep me informed of any
progress or further thoughts you may or your client may have as you explore this option.
Passing special legislation to create the authority and putting together any revenue bond issue
to purchase the assets will certainly require the cooperation and consent of the equity owners of
the BCUC. This option may end up having some promise, but will necessarily be more
complicated than any sale to an entity with financing readily available.

As for your renewed request that representatives of the POA and a licensed professional
engineer be granted access to the BCUC facilities in order to conduct an inspection, we do not
believe that the trust deed confers upon the trustee the right to inspect the BCUC facilities.
Thus, your request for access to conduct an inspection is not granted at this time. As we have
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Gaibert, Harrell, Sumerford & Martin,

A Professional Corporation
P

November 30, 2017
Page 2

previously discussed, these trust deeds were attempts to ensure that water and sewer utilities
would continue to operate and provide services in a manner protective of public health when
and only when the incumbent providers of those services failed to do so either through financial
default or the inability to address operational deficiencies after a 60-day notice and cure period.
Nothing approaching default of its obligations to provide water and sewer services in a manner
protective of human health has occurred; therefore, no facts exist that would trigger
involvement by the trustee under the trust deed. Inferring a right to inspect, and thus inserting
the trustee into the active management of the utility, is quite a construction of the trust deed
and well beyond what these instruments were designed to provide.

Finally, we will provide you the updated assessment by Cranston of the system within
two weeks of our receipt of the same. We have given you all the Cranston Engineering
assessments to date and have not yet received the updated assessment we discussed on the
30th.

Sincerely,
/s/ Judson H. Turner

Judson H. Turner

J/kmk
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Filed in Cffice: 08/06/2012 03 45PM
Deaed Dot AGRE
) Bk 04028  Pg 0343-0354
V Geargia intangible Tay Paid: $0.00
Justin Power Clerk of Court
Dawson County

RETURN THIS INSTRUMENT.
UPON RECORDATION TO:

STEWART, MELVIN & FROST, LLP
P. 0. BOX 3180

GAINESVILLE, GA 30503

ATTN: T. TREADWELL SYFAN

TRI-PARTY AGREEMENT

THIS AGREEMENT, dated as of the 35 day of , 2012, is by and
among BIG CANOE UTILITIES COMPANY, INC.,, (“Borrower™, a Georgia corporation

having an address at 10591 Big Canoe, Jasper, Georgia 30143, BIG CANOE PROPERTY
OWNERS ASSOCIATION, INC., as trustec under the Trust Deed described below (“POAV),
a Georgia corporation having an address at 586 Big Canoe, Jasper, Georgia 30143-5129, and
BANK OF AMERICA, N.A. (“Lender”), 600 Peachtree Street, N.E., 13th Floor, Atlanta,
Georgia 30308-2265.

RECITALS:

A. Pursuant to the certain Loan Agreement (the “Loan Agreement™) dated of even
date herewith, between Lender and Borrower, Borrower has agreed to borrow the amount of
$5,400,000.00 (the “Long Term Loan™) and the amount of $800,000.00 (the “Short Term Loan,”
and with the Long Term Loan, the “Loans”) for the purpose of refinancing Borrower’s
outstanding indebtedness (the “Prior Debt™) owed to Bank of North Georgia incurred for the
purpose of improving and expanding the water and sewer utility system, including construction
of a water treatment facility, operated by Borrower and serving the real property and
improvements thereto located in Pickens and Dawson Counties, Georgia, known as “Bi g Canoe”
(the “Property™).

B. Pursuant to the Loan Agreement, Borrower and POA are simuitaneously herewith
executing and delivering to Lender a Deed to Secure Debt, Assignment of Rents and Security
Agreement (the “Security Deed™), which grants to Lender security title to, liens on and security
interests in the water and sewer utility system, including the water treatment facility, and related
assets, as more particularly described therein (the “Facilities”). The Security Deed shall secure
. the Loan Agreement, the obligations thereunder and hereunder, and future obligations as
{ described in paragraph E below.
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C. In connection with the Loan Agreement, Borrower and Lender have also agreed
to enter into an interest rate swap agreement as more particularly set out in that certain ISDA
Master Agreement, dated of even date herewith, and that certain Schedule to the ISDA Master
Agreement, dated of even date herewith, by and between Borrower and Lender.

D, Pursuant to that certain Trust Deed dated November 29, 1984, between Southeast
Holding Company, Ltd., d/b/a Big Canoe Company and POA, recorded in Deed Book 103, pages
210-219, Pickens County, Georgia Records, and in Deed Book 77, pages 437-446, Dawson
County, Georgia Records, as amended by First Amendment to Trust Deed dated September 1,
1995, between Borrower (as successor to Southeast Holding Company, Ltd.) and POA, recorded
in Deed Book 241, Page 480 Pickens County, Georgia Records and in Deed Book 204, Page 357,
Dawson County, Georgia Records, as amended by Second Amendment to Trust Deed between
Borrower and Trustee dated March 3, 2005, recorded in Deed Book 636, pages 200-236, Pickens
County, Georgia Records and in Deed Book 677, pages 309-345, Dawson County, Georgia
Records {as amended, the “Trust Deed”), POA has been conveyed, as trustee, the Facilities.

E. As a condition to executing and delivering the Loan Agreement, Lender has
required that the parties hereto enter into this agreement,

F. - Borrower and POA both desired those certain improvements to the water and
sewer facilities financed by the Prior Debt, since such improvements were of benefit io
Borrower, POA and the present and future owners of properties connected to the utility system
and recognize that the funds for refinancing the Prior Debt would not be available without
agreement of the parties addressing, among other things herein, collateral security for the benefit
of Lender. '

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
hereto incorporate herein the abovementioned recitals and agree as follows:

1. POA hereby acknowledges the terms and conditions of the Loan Agreement and
the Security Deed, and agrees that the Trust Deed rights, interests and remedies shall hereafter be
subject to the terms and provisions of this Agreement. The POA and Borrower agree that they
shall not, other than as provided herein and in the Security Deed, encumber, hypothecate,
convey, transfer, or assign the Facilities, POA and Borrower agree that the Trust Deed shall not
be further amended, modified or supplemented without the prior written consent of Lender.
Notwithstanding the foregoing, nothing herein shall be deemed to prohibit Borrower and Lender
from entering into any Swap Agreement or securing Borrower’s obligations thereunder with the
Property or any other collateral for the Loan.

2. Lender hereby acknowledges the terms and conditions of the Trust Deed and
agrees that the exercise by Lender of the rights and remedies under the Loan Agreement, the
Security Deed, and any other documents delivered in connection therewith and with any
additional indebtedness or obligations (collectively, the “Loan Documents™) shall hereafter be
subject to the terms of this Agreement. Lender also acknowledges the requirements of the State
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of Georgia, currently in effect, that a trustee be in place for private utility systems. The parties
hereto acknowledge and agree that in the event (a) POA chooses to proceed under Paragraph 5(a)
or 5(b) below and fails to fully and timely perform pursuant to and comply with all of the
provisions of Paragraph 5(a) or 5(b), as the case may be, or (b) POA fails to choose to proceed
under either Paragraph 5(a) or 5(b) within the 45-day period set forth in Paragraph 5 below, or
(c) POA proceeds under Paragraph 5(b) below and the Corporation thereafter defaults in the
payment or performance of any indebtedness, agreement, duty or obligation under the Loan
Documents or this Agreement following the expiration of any applicable notice and cure periods
contained herein or therein, or (d} Lender exercises the power of sale set forth in Paragraph
6.3(c) of the Security Deed in accordance with the terms and provisions of this Agreement, or (e)
the State of Georgia or any political subdivision, department, agency or instramentality of the
State of Georgia (collectively, the “State™) requires the removal of POA as Trustee or otherwise
requires or imposes a new or different trust arrangement with respect to the Facilities that
requires the removal of the POA as Trustee, or (f) POA is removed or otherwise ceases to serve
as Trustee under the Trust Deed for any reason whatsoever, then, in any of such events, Lender
shall have the right to appoint a substitute or replacement trustee to serve as Trustee under the
Trust Deed or, if such be the case, under a new or different trust arrangement as may be required
by the State, which appointment shail be subject to any required approval of the State, and such
substitute or replacement trustee shall recognize the indebtedness owed to Lender under the Loan
Documents and shall obligate itself to repay such indebtedness in accordance with the terms of
the Loan Documents and this Agreement and to perform the obligations of Trustee under the
Trust Deed or any new or different trust arrangement as may be required and approved by the
State. To facilitate any such appointment of a substitute or replacement trustee by Lender,
Borrower and POA hereby constitute and appoint Lender the agent and attorney-in-fact of
Borrower and POA to take all actions necessary in connection therewith, and all the acts and
doings of said agent and attorney-in-fact in connection therewith, including, without limitation,
any transfer, assignment or conveyance to such substitute or replacement trustee of all of POA's
right, title and interest in and to the Facilities and all of POA's right, title and interest under the
Trust Deed, are hereby ratified and confirmed. The aforesaid power of sale and agency hercby
granted are coupled with an interest and are irrevocable by death or otherwise.

3. The Borrower hereby acknowledges that it shall be hereafter subject to the terms
of this Agreement and agrees to annually provide to the POA and Lender, at Borrower's expense
and within 60 days of each fiscal year end, evidence reasonably satisfactory to the POA and
Lender and in the form of a certificate from a circuit rider certified by the National Rural Water
Association or a qualified engineer, that the Borrower's water and sewer system is in good
working order and condition.

4, Lender shall send to POA copies of ail notices given to Borrower under the Loan

Documents simultanecusly with the giving of such notice to Borrower. The parties hereto agree

that any such notice given to Borrower by Lender under the Loan Documents that an Event of

Default has occurred shall also be deemed to constitute notice of default given by POA to

Borrower under the Trust Deed. POA shall send to Lender copies of all notices given to

Borrower under the Trust Deed, including any notices of the occurrence of any event which

would permit POA to exercise its rights under the Trust Deed simultaneously with the giving of
Wl such notices to Borrower.. Borrower and POA acknowledge and agree that Lender shall have the
right, but shall not be obligated, to cure any breach or default in the performance or observance
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of or compliance with the agreements, duties, obligations and other provisions under the Trust
Deed.

5. Foliowing the occutrence of: (1) any Event of Default under any of the Loan
Documents or any breach or default under any Swap Agreement, any one of which the parties
agrec shall be deemed, for the purposes of this Agreement, a breach of the Borrower's
obligations, as Grantor, under the Trust Deed, and shall permit the exercise of the rights and
remedies available under Sections 4, 5, 7 and 8 thereunder or (2) any event which would permit
POA to exercise its rights under the Trust Deed, it is understood, acknowledged, and agreed that
Lender shall send to POA a copy of any written notice given to Borrower of any occurrence
under item (1) above simultaneously with the giving of such notice to Borrower, and POA shall
promptly give written notice to Lender of any occurrence under item (2) above, and thereupon
the POA shall, within forty-five (45) days after receipt of such notice from Lender or the
occurrence of the event under item (2) above, notify Lender in writing which of the two below
stated courses of action it has chosen (it being understood and agreed that POA shall be required
to choose one of said two courses of action within said 45-day period) and consistent therewith;

a) Commence taking all necessary steps to expeditiously take possession of
the Facilities pursuant to the Trust Deed and this Agreement, in which event POA shall,
simultaneously with the taking of possession, pay to Lender any and all indebtedness
outstanding under the Loan Documents and hereunder, as well as any early termination
penalty or fee provided for under any Swap Agreement, and, upon receipt of such
payment, Lender shall release the lien of the Security Deed:

OR:

b) Commence, pursuant to the Trust Deed and this Agreement, taking all
necessary steps to expeditiously take possession of the Facilities, subject to the Loan
Documents and any Swap Agreement, but not to pay off the amounts due thereunder.
POA shall create a corporation (“Corporation™) which will (1) succeed to the rights, duties
and obligations of Borrower under the Trust Deed, (ii) assume and be liable for all
indebtedness, duties and obligations of Borrower under the Loan Documents, any Swap
Agreement and this Agreement (without Borrower being released therefrom) pursuant to
documentation in form and substance satisfactory to Lender, (iii) cure all Events of
Default under the Loan Documents and all breaches and defaults under the Trust Deed,
any Swap Agreement and hereunder, and (iv) insure, repair, restore, operate and maintain
the water and sewer facilities in accordance with sound industry practice. The POA, the
Corporation and the Facilities shall be subject to all of the provisions of the Loan
Documents and any Swap Agreement, including, without limitation, all payment
provisions and the security title, liens and security interests granted by the Security Deed,
which shall be first priority security title, liens and security interests. The POA, in its
clection hereof, assumes no personal liability under the Loan Documents, any Swap
Agreement or this Agreement, beyond Lender's exercise of its rights and remedies under
the Loan Documents, any Swap Agreement and hereunder against the Borrower, the
Corporation, the Facilities and any other assets of the Borrower, the Corporation or the
POA as trustee, but excluding the separate assets held by the POA individually and not as
trustee. In the event POA chooses to proceed under paragraph (a) above, POA shall pay
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any and all of the indebtedness outstanding under the Loan Documents, any Swap
Agreement and hereunder within thirty (30) days after POA gives notice of such choice
to Lender. In the event POA chooses to proceed under paragraph (b) above, POA shall,
within sixty (60) days after POA gives notice of such choice to Lender, create the
Corporation and cause the Corporation (i) to succeed to the rights, duties and obligations
of Borrower under the Trust Deed, (ii) to assume and be liable for all indebtedness, duties
and obligations of Borrower under the Loan Documents, any Swap Agreement and this
Agreement (without releasing Borrower therefrom) pursuant to documentation in form
and substance satisfactory to Lender, (iii} to be in possession of and operating the
Facilities, and (iv) to cure all Events of Default under the Loan Documents and all
breaches and defaults under the Trust Deed, any Swap Agreement and hereunder. So long
as POA and the Corporation fully and timely perform pursuant to and comply with all of
the foregoing provisions of this paragraph 5, Lender agrees that it shall not consummate
any sale under the power of sale granted to Lender in Paragraph 6.3(c) of the Security
Deed and it shall waive its right to collect interest at the default rate under Section 5.6 of
the Loan Agreement. In the event POA or the Corporation fails to fully and timely
perform pursuant to and comply with any of the foregoing provisions of this paragraph 5,
Lender shall be entitled to sell the Facilities under the power of sale set forth in Paragraph
6.3(c) of the Security Deed.

6. [Reserved].

7. Subject to Paragraph 6.3(e) of the Security Deed, upon the full and timely
performance and compliance by POA and the Corporation with either of paragraphs 5(a) or (b}
above, the customers of the utility system shall pay all fees and charges attributable thereto,
including but not limited to periodic water and sewer charges, supplements and surcharges, all
reservation and hook-up charges, and all past due and collection fees (collectively, the
“Charges™), directly to the POA or the Corporation, as applicable,

8. Except as otherwise expressly provided in Paragraphs 2 and 5 of this Agreement
with respect to the exercise by Lender of the power of sale contained in Paragraph 6.3(c) of the
Security Deed, all parties hereto agree that nothing contained in this Agreement shall be deemed
or construed to restrict, limit, delay, impair or otherwise adversely affect the exercise by Lender
of any rights, powers or remedies under the Loan Documents, Notwithstanding anything to the
contrary contained in the prior sentence, in the event that the POA affirmatively elects the option
set forth in Section 5(b) above, and fulfills its obligations thereunder, Lender will not exercise its
rights, powers or remedies under the Loan Documents with regard to any defaults cured by the
POA in accordance with the provisions of Section 5(b) hereof.

9. In the event POA has elected to take the action deseribed above in Paragraph 5
and POA and the Corporation have fully and timely performed pursuant to and complied with
the provisions of Paragraph 3, once all indebtedness owed Lender has been fully repaid in cash,
Lender shall release the lien of the Security Deed, other Loan Documents, and other documents
related thereto.

10.  The parties recognize and agree that, in the event any customer fails to timely pay
any Charges, Borrower (or POA, the Corporation, Lender or any operator, as the case may be)
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shall have the right to discontinue utility service to the property owned or controlled by such
customer until such time as all delinquent Charges, together with any applicable re-connection,
interest and late fees, have been paid in full.

1. Lender and Borrower acknowledge that applicable fees and charges for utility
services are currently in accordance with Exhibit A attached hereto and made a part hereof.

12. Borrower agrees that it will provide to the POA copies of any reports or other
information given or required to be given to Lender pursuant to the Loan Documents and any
other correspondence relating to the Loan Documents received by the Borrower from Lender.

13.  This Agreement shal! be binding upon, and shall inure to the benefit of, the parties
hereto and their respective successors and assigns (including, without limitation, as to the POA,
any substitute or replacement trustee), and shall, to the extent expressly stated herein, affect the
Loan Agreement, Securily Deed, and Trust Deed.

14.  Borrower and POA agree to execute such farther documents, including but not
limited to deeds to secure debt, security agreements, financing statements, assignments, pledges,
and Borrower shall obtain state and local regulatory approvals, as Lender may reasonably request
to confirm and give effect to the agreements contained herein. Further, the POA agrees to pay all
reasonable and actual costs and expenses, including retained counsel, of Lender associated with
the POA exercising the elections provided hereinabove and for any breach hereof by the POA.

15.  Any notice or communication to Borrower, the POA, or Lender by any other
party hereto shall be duly given if in writing and delivered in person {including delivery by
Federal Express or other overnight courier service) or mailed by United States Registered or
Certified Mail, return receipt requested, postage prepaid, addressed as follows:

if to Borrower: Big Canoe Utilities Company, Inc.
10591 Big Canoe
Jasper, Georgia 30143
Attn: William J. Byme

If to Lender: Bank of America, N.A.
MO1-800-08-11
BOO Market Street, §th Floor
St. Louis, MO 63101-2510
Attn:
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Ifto POA: Big Canoe Property Owners

Association, Inc,
10586 Big Canoe
Jasper, Georgia 30143
Attn: General Manager .

Borrower, Lender or POA by notice to the others may designate additional or different
addresses for subsequent notices or comununications.

Any such notice or communication shall be deemed to have been properly given when
given in the manner designated herein, but actual notice, however given or received, shall always
be effective; provided, however, the date of personal delivery or the date set forth on the return
receipt, as the case may be, shall be the effective date of such notice or communication.

16,  This Agreement shall remain in full force and effect unless and until the
indebtedness owed to Lender under the Loan Documents shall have been paid in full and the
Security Deed shall have been satisfied and cancelled of record. No foreclosure of or exercise of
the power of sale contained in the Security Deed and no conveyance of the Facilities in lieu of
foreclosure or in lieu of exercise of power of sale shall be deemed or construed to constitute
payment of the indebtedness owed to Lender under the Loan Documents, nor shall any of the
same be deemed or construed to constitute a satisfaction or cancellation of the Security Deed.

17.  This Agreement shall be governed by, and construed in accordance with, the laws
of the State of Georgia. '

18.  Time is of the essence with respect to all provisions of this Agreement.

19.  In the event of any conflict between the express provisions of this Agreement and
the express provisions of any of the Loan Documents, such provisions of this Agreement shall
control. In the event of any conflict between the express provisions of this Agreement and the
express provisions of the Trust Deed, such provisions of this Agreement shall control.

20.  Notwithstanding any other provision of this Agreement, the parties hereto further
acknowledge and agree that unless and until a county or municipal government assumes
operation of the Facilities, a State-approved Trust Agreement must be in place at all times to
assure the uninterrupted operation of the Facilities, The POA's exercise of its right to assume
operation of the Facilities pursuant to Paragraph 5(a) or 5(b) above, and Lender's exercise of the
power of sale set forth in Paragraph 6.3(c) of the Security Deed, each shall be subject to the
obligation that the Facilities remain in operation and compliance with applicable laws, and the
requirement that a State-approved Trust Deed with a Trustee acceptable to the Environmental
Protection Division ("EPD”) be in place at all times, even if the POA becomes the primary
operator of the Facilities, and, thus, has to obtain an acceptable backup Trustee. Accordingly, the
parties understand and agree that EPD is a third party beneficiary of this Agreement and may
enforce its terms.

21.  Notwithstanding anything contained in this Agreement or in the Loan Documents
to the contrary, no modification to the Security Deed and/or this Agreement may be made
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without the prior written consent of Borrower and the POA, which consent shall not be
unreasonably withheld, conditioned or delayed. Further notwithstanding anything contained in
this Agreement or in the Loan Documents to the contrary, the Loan Documents shall not be
modified for the following reasons without first obtaining the consent of the POA and Bormrower,
which consent shall not be unreasonably withheld, conditioned or delayed:

1. Any modification to the Loan Documents which increases the amount of
indebtedness evidenced under the Loan Agreement and secured by the Security
Deed; provided, however, that Lender shall have the ri ght, in its sole and absolute
discretion, to increase the amount of indebtedness evidenced under the Loan
Agreement to include amounts disbursed by Lender pursuant to Paragraph 6.3(f)
of the Security Deed and any other amounts disbursed by the Lender for the
purpose of payment of real estate taxes (including special payments in lieu of real
estate taxes), maintenance costs, insurance premiums or other items reasonably
necessary to protect the Property from forfeiture, casualty, loss or waste; and to
file of record such notices, liens or amendments as Lender deems necessary or
appropriate in connection with such advances and expenditures; and/or

2, Any modification to the Loan Documents which partially or fully discharges one
party's secured obligations arising under the Loan Documents (or in the case of
William J. Bymne, which discharges his obligations arising pursuant. to the
Guaranty) without similarly discharging the other parties’ secured obligations (or
in the case of William J. Byrne, his obligations arising pursuant to the Guaranty)
under the Loan Documents. :

Except as set forth above, Borrower shall have the right, in its sole discretion, to seek any other
modification to the Loen Documents from Lender without first obtaining the POA’s prior
consent; provided, however, that Borrower shall provide the POA with reasonable prior written
notice of the modification to the Loan Documents being sought from Lender and shall deliver to
the POA, within 2 reasonable period of time following the execution thereof, copies of all
exccuted modifications. The POA hereby acknowledges and agrees that Borrower's retention of
flexibility and discretion with respect to the administration and operation of the Facilities in
connection with the Loans constitutes a material inducement for Borrower to enter into this
Agreement, and unless otherwise specifically excepted above, the POA hereby acknowledges
and agrees that Borrower and Lender shall be entitled to negotiate and enter into binding
modifications to the Loan Documents without the consent of the POA.

22.  Notwithstanding any provision of this Agreement to the contrary, Lender may
from time to time offer to Borrower the option to enter into a Swap Agreement (as hereinafter
defined) (it being agreed, however, that Lender shall have no obligation to make any Swap
Agreement available to Borrower, and that Borrower shall have no obligation to enter into any
Swap Agreement). Any Swap Agreement as in effect from time to time, if any, are independent
agreements governed by the written provisions of said Swap Agreement, which will remain in
full force and effect, unaffected by any repayment, prepayment, acceleration, reduction, increase
or change in the terms of the Loan Agreement, except as otherwise expressly provided in said
written Swap Agreement, and any payeff statement from Lender relating to the Loan Agreement
shall not apply to said Swap Agreement unless expressly referred to in such payoff statement.
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As used in this Agreement, “Swap Agreement” means any of the following entered into
between Borrower and Lender (or any affiliate, successor and/or assign of Lender): (A) any
agreement (including terms and conditions incorporated by reference therein} which is a swap
agreement (as defined in 11 U.S.C. § 101), basis swap, forward rate agreement, commodity
swap, interest rate option, forward foreign exchange agreement, spot foreign exchange
agreement, rate cap agreement, rate floor agreement, rate collar agreement, currency swap
agreement, cross-currency rate swap agreement, cuarrency option, any other similar agreement
(including any option to enter into any of the foregoing); (B) any combination of the foregoing;
or (C) any master agreement for any of the foregoing, as any of the foregoing may be amended
or supplemented from time to time.

23.  This Agreement may be executed in several counterparts, each of which may be
deemed an original, and ail of such counterparts together shall constitute one and the same
agreement '

IN WITNESS WHEREOQF, the parties hereto have executed this agreement as of the
date and year first above written.

BORROWER:
Signed, sealed and delivered BIG CANOE UTILITIES COMPANY,
in the presence of: _ INC.
Witness Willeamn "j’
Notary Public for Georgia
d A5 0 4 \’Lb Pt 53 ~)
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LENDER:

Signed, sealed and delivered BANK OF AMERICA, N
in the presence of: ﬂ
Witness ﬁ% % Saxmmkl Ve Flesipar7

Notary Public for Georgia

C Chuctie Lhads

My Comumission Expires: Q— ,;Z‘L }S

[NOTARY SEAL]  quvinay,
VINE s?}"a_,"
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( : POA, IN ITS CAPACITY AS TRUSTEE
' UNDER THE TRUST DEED:
Signed, sealed and delivered BIG CANOE PROPERTIES OWNERS
in the presence of ASSOCIATION, INC., as Trustee
/mm M By: %z& /5
itness President
Notary Public for Georgia , Attest: /.

Secrefary -
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EXHIBIT “A”

METERED WATER RATES
Residential Customers Bk01028 Pg0354

* Minimum monthly charge: $38.00
s Charge per 1,000 gallons up to 15,000
gallons total period usage: $ 3.40
o (Charge per 1,000 gallons for usage from 15,001 to 20,000
gallons during period: 3 5.00
« Charge per 1,000 gallons for usage over 20,000 gallons
during period: $ 8.00

Commercial Customers
* Minimum monthly charge $38.00
» Charge per 1,000 gallons aver minimum during period: 3340

SEWER USAGE RATES
Residential Customers

» Minimum monthly charge: $52.46
Commercial Customers _

» Minimum monthly charge: $78.69

WATER CONNECTIONS
«Payment due per connection based on meter size:
¥ 52500
1" $3000
1.5 $4000
SEWER CONNECTIONS
»Payment due per connection based on meter size;
W 82500
1 $3000
1.5 34000

OTHER WATER RATES
Water Availability (Stand-by Fee)
Monthly charge on unimproved home sites for availability of water service. Billed

annually: $ 5.00/menth
SERVICE TRANSFERS
Al customers

*New Account Fee paid upon sale or transfer of property: $100.00
OTHER CHARGES

e Returned check charge: 125.00

= Late charges if not paid by due date: 5%
»Service reconnection fee: $200.00

The customer is responsible for all water usage cnd maintenance beyond the customer’s meter.
You are advised to regularly check your meter for evidence of excessive usage from undetected
leaks and implement a winterizing program.
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IN THE SUPERIOR COURT OF PICKENS COUNTY
STATE OF GEORGIA

BIG CANOE PROPERTY OWNERS
ASSOCIATION, INC.

Plaintiff,

NO.

BIG CANOE UTILITIES COMPANY,

)
)
)
)
v. ) CIVIL ACTION FILE
)
)
INC. )
)
)

Defendant.

VERIFICATION

Before an officer duly authorized to administer oaths appeared Phillip Anderson who,
after being duly sworn, deposes and states the following:

My name is Phillip Anderson. I am the President of the Big Canoe Property Owners
Association, Inc. The facts stated in the attached Verified Complaint For Injunctive And
Declaratory Relief are true to the best of my knowledge and belief

This/7ZA _day of January, 2018.

Phil Anderson, President
Big Canoe Property Owners Association, Inc.

Sworn to and subscribed before me
this /0 tay of January, 2018.

D

Notary Public (Siénature)
Mwrigmmission expires: O/ O !9
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